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Abstract

One of the most important social and economic challenges of the present time is
the issue of housing, which has arisen as a result of the too much increase in the
population. Therefore, to be able to reduce this challenge, people have turned to
apartment living to solve it. What emerged as a result of this was the emergence of
a new legal association between apartment unit owners. A relationship that was
discussed less in ancient jurisprudence and only in a small instance under the title
of "higher and lower", and that too as an easement. The purpose of this research
was to examine and clarify this important question: is it possible to justify the legal
relationship between apartment unit owners based on the theory of superiority and
inferiority and consider it an easement? Or will this relationship go beyond that,
and assuming it goes beyond that, on what basis can it be justified? This research is
library-based, and attempts have been made to address the issue using an analytical
method through jurisprudential texts, especially Hanafi jurisprudence and
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contemporary legal doctrine. What was obtained from this study indicates that
Hanafi jurists have considered the right of elevation to be an easement belonging
to the object, which, if destroyed, cannot be bought and sold independently. But
some other jurists have considered this relationship to be a property right. Given
that this disagreement was based solely on ijtihad and not on text, in contemporary
jurisprudence, the issue of inferiority and superiority is recognized as a property
right. Or, in contemporary law, especially the Civil Constitution of Afghanistan and
some other legislative documents of this country, this issue has also been given due
attention.

Keywords: Right of Elevation, House Classes, Easement, Ownership Right.

Ozet

Kontrdlsiiz niifus artisi nedeniyle konut, modern diinyada énemli bir sosyal ve
ekonomik sorun haline gelmistir. insanlar bu ihtiyaci karsilamak ve bu sorunu
azaltabilmek icin apartman yasamina ydnelmistir. Ancak, apartman sahipleri
arasinda yeni bir hukuki baglanti olarak bilinen 'Irtifak Hakki' ortaya ¢ikmistir. Bu
iliski fikih’'ta cok fazla dikkat cekmemis ve eski fikihcilar sadece iist ve alt
konutlarla ilgili olarak bunu kabul etmislerdir. Bu arastirmanin amaci 6nemli bir
soru olan apartman sahiplerini de irtifak hakkina binaen alt-iist hakkindan
yararlanip yararlanamaycagi meselesidir, arastirma yontemi analytic-betimleyici
olup fikith metinlerinden, &zellikle hanafi fikhi ve ¢agdas hukuk gériislerinden
yaralanarak hazirlanmigtir. Bu okumalradan elde edilen sonug, hanefi fakihleri
irtifak hakkina dyanarak alt-list hakkini da kabul etmislerdir, ancak hasar
gordiigii, alinmp satildigi takdirde mustekil bir sekilde bu hakki tanimamis, ama
bazi fikih¢ilar bu konuda ayr1 bir hakka sahip olunabilecegini iddia etmislerdir. Bu
ihtilafa bakildiginda bunu sadece ictihad’dan kaynaklanip nassa dayanmadigi
ortadadir. giinumiiz hukuku ise bunu ayri bir hak olarak tanimis, ozellikle
Afganistan medeni kanunu ve diger hukuki belgeler de bu konuya temas
etmislerdir.

Anahtar Kelimeler: Ust Hakki, Apartman Katlars, irtifak Hakki, Miilkiyet Hakk.
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